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Guilt by Association 


* 


Mr. Levi: The Rounp Taste today discusses guilt by association. It is 
nost difficult problem. It is difficult for everybody. Are you, the listener, 
ilty through association? Are we, the Rounp Taste participants, 
ilty by association? How do we know? 

e are all lawyers here today discussing this problem. Let us begin by 
ving specific examples of where guilt by association is a principle at 
ork in our society today. Nathanson, do you have an example for us? 


Mr. Natuanson: Outstanding examples are found in the government 
alty review program. 

‘The Attorney General has issued a list of subversive organizations. 
‘embership in one of those organizations apparently creates a prima 
cie case of guilt or disloyalty. One particular instance which has come 
my attention is that of the individual who, years ago, bought an 
surance policy from an organization which now turns up on the 
ttorney General’s list of Communist front organizations. Is he guilty of 
sloyalty because of that? 


Mk. Levi: Sharp, how about adding some more examples? 


Mr. SHarp: The example which interests me particularly is the dis- 
iarge of professors at the University of Chicago—rather at the Univer- 
(-y of Washington lately. 


i Mr. Natuanson: That is a Freudian slip, Sharp. 


{ Mr. SHarp: Two professors were discharged for being Communists. 
ne of them was discharged for membership in various Communist 
ont organizations. This seems to me an example of guilt by association. 


| Mr. Levi: A prize example is the evacuation of the Japanese- 
mericans from the West Coast during the war. We did not have time 
'try them individually for their individual guilt, so we just took the 
hole bunch and insisted on their being moved. 


| Mr. Suarp: The recent treatment of the musicians, Furtwangler and 
ieseking, by groups who blamed them and wanted to get them out of 
ie country because they have been more or less associated with Nazis 
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could be described as an example of popular treatment of guilt by ass 
ciation. 


Mr. Levr: I suppose that the Nuremberg trial—a very popular trial, 
guess—furthered the idea of guilt by association. We did not want to tr 
all the Nazis separately, so Justice Jackson thought that it would be 
good idea to try the societies to which Nazis belonged and then label th 
members all as guilty. The International Military Tribunal did nx 
accept the theory proposed by Justice Jackson. Nevertheless, I thin 
that the Nuremberg trial (which I think was a mistake) did further th 
notion of guilt by association. 


Mr. Natuanson: Are we not really referring to something which w 
all do, which we have been brought up to do, and which we cannot reall 
avoid? We have learned that “people are known by the company the 
keep,” that “birds of a feather flock together”—things suggested by suc 
adages—and that is the way we judge people, in part at least. How ca 
we really avoid it? 


Mr. Suarp: The idea really goes much deeper than that. We start ou 
as you know, in the history of law with all sorts of group responsibilitie 
The family is responsible for what its members do. We have vestiges « 
the doctrine today in quarrels between parents resulting from what the 
children have been up to. There are many echoes of that sort of thin 


Mr. Levi: Guilt by association is also a wonderful smear techniqu 
It is a good political technique. It has been used by Henry Wallace (wk 
is, I think, one of the worst offenders) in smearing people with beir 
members of “Wall Street.” 


Mr. Natuanson: I would say that the Un-American Activities Cor 
mittee has been perhaps a stronger example of how far you can carry tl 
smear technique, by connecting any particular individual with an ass 
ciation, connecting that association with another individual, and, finall 
somewhere, getting to the point where you have a connection wi 
something in which everyone is involved. 


Mr. Suarp: The Communists are the ones who have really made tl 
idea popular. They say, “All the members of the capitalist class are ro 
bers and are wicked.” Of course, the capitalists come back and say, “A 
working men are wicked. Everyone who: belongs to a union who 
leaders have not signed the non-Communist affidavit as required by ¢! 
Taft-Hartley Act, is disloyal.” We are full of this sort of thing. 
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Mr. Levi: I think that we ought to agree that we all do it but that 
is bad. 


Mr. Suarp: I suppose that the most absurd example is the case of racial 

oups which, without any possible basis of fact, are given credit for all 

rts of bad qualities of one sort or another, just because they are not our 

n group. This tendency to put blame on unfamiliar groups is very 
ational. 


Mr. Natuanson: I think that we must make some distinction between 
Be groups to which we happen to belong by birth and the groups to 
hich we voluntarily belong. 


‘ ‘Mr. Levi: Such as the neighborhood in which we live, for example? 
Mr. Natuanson: That may be a hard borderline case. 


Mr. Levi: Fear of a stranger is guilt by association so far as I am 
neerned. 


‘Mr. SHarp: The attitude toward the Catholic church, which is a 
urch which people join voluntarily, is an example. The Ku Klux 
‘Plan is another. I, myself, happen to think that the shooting and the 
zhting in Europe really began with the Franco rebellion. The church 
erarchy was behind Franco, but I would hesitate long before saying 
iat the church, whatever that means, was behind Franco. Certainly 
fone of us would blame individual Catholics who are friends of ours for 
at very tragic event. 


Mr. Levi: Whether they are friends of ours or not, we would not 
ame them. I think that the campaign against Al Smith, based on his 
ing a Catholic, which kept him from getting the Presidency, was a 
host pernicious unAmerican thing. It brings out the point that the idea 
: guilt by association is hostile to the notion of democracy that people 
ve to be judged as individuals, and that there is a kind of relationship 
Jetween individuals, a relationship of trust and confidence, so that we 
iin work with them in a democracy. . 


Mr. Narwanson: I do not quite understand how you avoid entirely 
e problem of responsibility for the group to which you choose to 
{slong when that group itself gets into difficulties. For example, you 
, entioned the Nuremberg trial and suggested that the American posi- 
,/on with respect to the associations was there an improper one. But I 
“ke it that the Tribunal adopted, at least in part, that position when it 
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found certain organizations guilty and also indicated that voluntary 
membership in that organization and knowledge at least of the purposes 
of the organization would be a proper basis for guilt. I do not understand 
whether you object to that or not. 

Mr. SHarp: You are talking now about the punishment of whole 
organizations, not about the punishment of individuals in the Nurem- 


berg trial, are you not? 


Mr. Natuanson: I am talking about both, because I take it that from 
one—the finding of guilt with respect to the organization—flowed the 
possibility that membership in that organization on the part of an indi- 
vidual might properly lead to the conviction of that individual. 


Mr. Levi: I have no objection to the trial of persons for having en} 
‘gaged in a conspiracy—each individual having committed an act om 
having authorized someone else to commit an act and knowing what 
the act is. I also agree that we can hold a member of an organization if 
the organization is engaged in efforts which he knows about and which 
he intends to help. But I think that it is a very dangerous thing to slidd 
from that concept to anything further. We may have to do it. We may 
have to come to it. But if we do come to it, it is pretty likely that we ca 
not maintain a democracy. So I think that the presumption is that w 
should not come to it until we have to." 


1 The Smith Act of 1940 said: “To prohibit certain subversive activities; to amend cet 
tain provisions of law with respect to the admission and deportation of aliens; to reat 
the fingerprinting and registration of aliens; and for other purposes. 

“Be it enacted by the Senate and House of Representatives of the United States of Amok 
in Congress assembled, 

“SEcTIon 2 (a) It shall be unlawful for any person— 

““(1) to knowingly or willfully advocate, abet, advise, or teach the duty, necessity, d 
sirability, or propriety of overthrowing or destroying any government in the United Stati 
by force or violence, or by the assassination of any officer of any such government; 

“(2) with the intent to cause the overthrow or destruction of any government in th 
United States, to print, publish, edit, issue, circulate, sell, distribute, or publicly display an 
written or printed matter advocating, advising, or teaching the duty, necessity, desirabilit: 
or propriety of overthrowing or destroying any government in the United States by force « 
violence; 

“ (3) to organize or help to organize any society, group, or assembly of persons wh 
teach, advocate, or encourage the overthrow or destruction of any government in the Unit 
States by force or violence; or to be or become a member of, or affiliate with, any such societ? 
group,-Or assembly of persons, knowing the purposes thereof. 

“(b) For the purposes of this section, the term ‘government in the United States’ mea 
the Government of the United States, the government of any State, Territory, or possessiai 
of the United States, the government of the District of Columbia, or the government of ai 
political subdivision of any of them. 
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Mr. Natuanson: I wonder whether it would not be helpful, Levi, if 
du would explain a little more clearly your distinction between a con- 
iracy—which, I take it, is a recognized part of Anglo-American law— 
id what you mean when you speak of guilt by association. 


Mr. Levi: Take, for example, the trial of the Communist leaders in 
ew York. They are being tried on a charge which says that they con- 
yired to organize a party for the purpose of teaching the overthrow of 
1e government. Each one of them did that, and that is a conspiracy. 
does not involve guilt by association at all. 


Mr. Suarp: The judge said the other day that this was not a case of 
uilt by association. 


Mr. Natuanson: I take it, then, that the trial of the Communist leaders 
volves further problems, which to some extent may obscure the prob- 
m of guilt by association. These are trials not only for conspiracy but 
»r conspiracy to advocate or to teach the overthrow of the government.” 


= 
/“Sxc. 3. It shall be unlawful for any person to attempt to commit, or to conspire to com- 
it, any of the acts prohibited by the provisions of this title. 

“Src. 4. Any written or printed matter of the character described in section 1 or section 2 
‘this Act, which is intended for use in violation of this Act, may be taken from any house 
, other place in which it may be found, or from any person in whose possession it may be, 
qder a search warrant issued pursuant to the provisions of title XI of the Act entitled ‘An 
ct to punish acts of interference with the foreign relations, the neutrality and the foreign 
smmerce of the United States, to punish espionage, and better to enforce the criminal laws 
the United States, and for other purposes,’ approved June 15, 1917 (40 Stat. 228; U.S. 
., title 18, ch. 18). 

“Sec.5 (a) Any person who violates any of the provisions of this title shall, upon con- 
ction thereof, be fined not more than $10,000 or imprisoned for not more than ten years, 
‘both. 

“(b) No person convicted of violating any of the provisions of this title shall, during 
e five years next following his conviction, be eligible for employment by the United States, 
by any department or agency thereof (including any corporation the stock of which is 
holly owned by the United States).” 


2 The text of the indictment of the twelve Communist leaders, who went on trial in New 
ork on January 17, 1949, said, in part: 

“The grand jury charges: 

“1. That from on or about April 1, 1945, and continuously thereafter up to and including 
e date of the filing of this indictment, in the Southern District of New York, and else- 
here... the defendants herein, unlawfully, wilfully, and knowingly, did conspire with 
ch other, and with divers other persons to the grand jurors unknown, to organize as the 
smmunist party of the United States of America a society, group, and assembly of persons 
ho teach and advocate the overthrow and destruction of the Government of the United 
ates by force and violence, and knowingly and wilfully to advocate and teach the duty and 
cessity of overthrowing and destroying the Government of the United States by force and 
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Mr. Levi: I think that you are right, Nathanson—there is another 
problem. We do not like to try people for the things which they teach. 
It really goes contrary to the Anglo-American notion that ideas should 
be free, that countries are strong when ideas are free, when ideas meet 
the test in the market place. We think somehow that we can avoid that 
problem if we say, “We are not trying them because of ideas but for 
associating.” And, of course, we really do not avoid that problem. 


_ Mr. Natuanson: In other words, we think of associating as an act 
_ rather than as an idea. But we forget to ask ourselves, “What are they 
associating for?” And so we avoid the whole problem of freedom of 
speech, at least in our own minds. 


violence, which said acts are prohibited by Section 2 of the Act of June 28, 1940 (Section 
10, Title 18, United States Code), commonly known as the Smith Act. 

“2. It was part of said conspiracy that said defendants would convene, in the Southerm 
_ District of New York, a meeting of the National Board of the Communist Political Associa~ 
tion on or about June 2, 1945, to adopt a draft resolution for the purpose of bringing about, 
the dissolution of the Communist Political Association, and for the purpose of organizing : 


the Communist party of the United States of America a society, group, and assembly of per 
sons dedicated to the Marxist-Leninist principles of the overthrow and destruction of th 
Government of the United States by force and violence. . 

“6. It was further a part of said conspiracy that said defendants would bring about the or! 
ganization of the Communist party of the United States of America as a society, group, an 
assembly of persons to teach and advocate the overthrow and destruction of the Govern; 
ment of the United States by force and violence, and would cause said convention to adopt : 
constitution basing said party upon the principles of Marxism-Leninism. 

“7. It was further a part of said conspiracy that said defendants would bring about th 
election of officers and the election of a National Committee of said party, and would be 
come members of said party, and be elected as officers and as members of said National 
Committee and the National Board of said committee, and in such capacities said defendant) 
would assume leadetship of said party and responsibility for its policies and activities, an 
would meet from time to time to formulate, supervise, and carry out the policies and activi) 
ties of said party. 

“8, It was further a part of said conspiracy that said defendants would cause to be orga 
ized clubs, and district and state units of said party, and would recruit and encourage th 
recruitment of members of said party. 

“9. It was further a part of said conspiracy that said defendants would publish and circ 
late, and cause to be published and circulated, books, articles, magazines, and newspaper 
advocating the principles of Marxism-Leninism. 

“10. It was further a part of said conspiracy that said defendants would conduct, an) 
cause to be conducted, schools and classes for the study of the principles of Marxism-Lenir 
ism, in which would be taught and advocated the duty and necessity of overthrowing a 
destroying the Government of the United States by force and violence. 

“In violation of Sections 3 and 5 of the Act of June 28, 1940 (Sections 11 and 13, Title 1 


United States Code), commonly known as the Smith Act” (New York Times, January 1} 
1949), 
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Mk. Levi: I think that the Communist trial does raise the question of 
eedom of speech and the freedom to teach, and I think that the legality 
f the indictment will depend upon the application of the “clear and 
resent danger” test.® 


Mr. Suarp: But so far as guilt by association goes, we ought to draw 
ne very important distinction between the Communist trial in New 
“ork, where leaders and organizers are being tried for what they, them- 
elves, teach—it may be improper—and it is not because they are asso- 
iated with other groups or with other individuals that they are being 
ried, but because they have gotten together to do something. 


Mr. Levi: Yes, there are many distinctions. I would also say that I 
istinguish the case of a person who is merely a member of a society. 
Te is not a leader; he is a member. But he knows what the society is for; 
d, let us say, we know he approves. I distinguish that case from the case 
here he just happens to be a member and it is ambiguous as to what 
1e thinks. Now, guilt by association tries to avoid trying him separately. 
t seeks to get away from the problem that guilt is personal which has 
een a basic notion in Anglo-American jurisprudence. And, of course, 


3 In the case of Schenck v. United States (249 U.S. 47) in 1919, Mr. Justice Oliver Wendell 
olmes defined the “clear and present danger” test. This case involved the constitutionality 
the Espionage Act of June 15, 1917. The indictment charged defendant Schenck with a 
onspiracy to violate this act by causing and attempting to cause insubordination, etc., in 
ne military and naval forces of the United States, and to obstruct the recruiting and enlist- 
ent service of the United States when the United States was at war with Germany by wil- 
ally printing and circulating a document to cause insubordination and obstruction to men | 
lled by the military service act of 1917. Mr. Justice Holmes’s opinion for the majority said, 
part: “. .. We admit that in many places and in ordinary times the defendants in saying 
1 that was said in the circular would have been within their constitutional rights. But the 
haracter of every act depends upon the circumstances in which it is done. The most strin- 
ent protection of free speech would not protect a man in falsely shouting fire in a theatre 
nd causing a panic. It does not even protect a man from an injunction against uttering 
rords that may have all the effect of force. The question in every case is whether the words 
sed are used in such circumstances and are of such a nature as to create a clear and present 
anger that they will bring about the substantive evils that Congress has a right to prevent. 
is a question of proximity and degree. When a nation is at war many things that might be 
id in time of peace are such a hindrance to its effort that their utterance will not be endured 
» long as men fight and that no Court could regard them as protected by any constitutional 
ght. It seems to be admitted that if an actual obstruction of the recruiting service were 
roved, liability for words that produced that effect might be enforced. The statute of 1917 
sec. 4 punishes conspiracies to obstruct as well as actual obstruction. If the act (speaking, 
r circulating a paper), its tendency and the intent with which it is done are the same, we 
erceive no ground for saying that success alone warrants making the act a crime... .” 


‘3 
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the reason we want to get away from it is that so many people are 
terrified. 


Mr. Natuanson: I want to get clearly your distinction between the 
follower and the leader. Do I understand you to say that one who follows 
the leader by joining an association and who knowingly supports the 
association in doing that which the leaders, you might say, carry on in 
behalf of the association—can this follower divorce himself from respon- 
sibility if those things are recognized to be wrong? 


Mr. Levi: I think that he cannot entirely divorce himself from re- 
sponsibility. But we must be very careful to emphasize the stipulation 
that he knew and that he knows what is going on. It is so easy to go on 
from that to say that “he should have known what was going on” and| 
finally to say that “he knew that he was a member, didn’t he, even 
though he didn’t know what the organization was about?” 


Mr. SHarp: Communists, when they speak publicly, always leave it 
open to you to understand that the revolution about which they talk is 
revolution by the ballot, like the revolution which brought in the Demo; 
cratic party last November. And they have been very careful in their 
recent statements, which have been branded as traitorous, to say that they 
objected only to an “aggressive” war waged by the United States—tha 
they would side with Russia in case the Western powers took the offen 
sive in a preventive attack. On the surface at least, it is like the kind o 
objection to preventive attack which a good many people are making 


Mr. Nartuanson: Are you suggesting that the doubts, in other words| 
which arise as to what the Communist party stands for—doubts, for 
example, which have been reflected in cases in the Supreme Court, where 
the court has divided on the question of whether it could be reasonably 
found, on the basis of the particular record before them, that the parts 
advocated overthrow of the government—that those doubts might b 
reflected in the minds of the followers? 


Mr. SHarp: No question about it. 


Mr. Natuanson: That a person might honestly believe, as, perhaps 
members of the Supreme Court believe, that the party did not actuall’ 
advocate the overthrow of the government? 


Mr. Levi: Well, I do not think that we should forget the “clear an: 
present danger” test. It is a test which is intended to remind us that t 
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aeory of revolution is part and parcel of the American system. It was 
dvocated by the founders of this republic, and we really do believe in 
eople’s stressing the right of revolution—at least unless there is a “clear 
nd present danger” that they may succeed. 


Mr. Naruanson: I would like to quote a famous statement which 
efferson made when he came into office after the unfortunate experi- 
nees with the Alien and Sedition Laws. He said, “If there be among us 
ny who wish to dissolve this union or to change its republican form of 
sovernment, let them stand undisturbed as monuments of the safety 
vith which error of opinion may be tolerated where reason is left free 
combat it.” If in those infant years of the republic we could afford to 
ake such a position, can we not afford to take it now, in all our strength? 


Mr. Suarp: Of course, we would all recognize that there are some 
imits. No state which is worthy of the name will stand and allow its 
yrocesses to be interfered with by any minority groups or any other 
xroups. 

_ Mr. Levi: That is the “clear and present danger” test. But the point is 
hat we are not to get panicky. The presumption is that we will let them 
alk and that we will let them teach. 


_ Mr. Swarr: Just a handful of people are involved, after all—a hundred 
housand American Communists is the highest estimate that anybody 
nakes. It does not amount to anything on the national scene. 


Mr. Levi: Now, it seems to me that the Broyles Bills pending in the 
llinois legislature are unconstitutional and that they really forget this 
sroblem of “clear and present danger.” 


Mr. Suarp: The Broyles Bills, which are before the legislature here in 
llinois, are like bills before legislatures in other states—in New York 
and Maryland—punishing membership in Communist organizations 
and Communist front organizations. These bills are bad on all sorts of 
zrounds. The “clear and present danger” test is only one.* 


4 The Broyles Bills have been approved by the Judiciary Committee of the Illinois Senate 
nd are now pending before the Illinois legislature. Senate Bill 152 says: “Section 1. Every 
-xisting membership corporation, and every existing unincorporated association having a 
membership of twenty or more persons, which corporation or association requires an oath 
$ a prerequisite or condition of membership, other than a labor union, a fraternity or soror- 
ty having chapters composed only of students in, or alumni of colleges and universities, or 
a chapter of such fraternity or sorority, or any other fraternal benevolent, educational or re- 
igious society which under no circumstances sponsors candidates for public office, within 
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Mr. Levi: I think that you could revise these bills to make them like 
the Smith Act which punishes attempts to overthrow the federal 
government. 


h 


thirty days after this Act takes effect, and every such corporation or association hereafter 

organized, within ten days after the adoption thereof, shall file with the secretary of state a 

sworn statement of its constitution, by-laws, rules, regulations and oath of membership, to- 

gether with a roster of its membership and a list of its officers for the current year. Every — 
such corporation and association shall, in case its constitution, by-laws, rules, regulations or 
oath of membership or any part thereof, be revised, changed, or amended, within ten days 
after such revision or amendment file with the secretary of state a sworn copy of such revised, 
changed or amended constitution, by-law, rule, regulation or oath of membership. Every 
such corporation or association shall within thirty days after a change has been made in its 
officers file with the secretary of state a sworn statement showing such change. Every such 
corporation or association shall at intervals of six months file with the secretary of state a 
sworn statement showing the names and addresses of such additional members as have © 
been received in such corporation or association during such interval. 

“Src. 2. Every such corporation or association shall within ten days after the adoption 
thereof, file in the office of the secretary of state every resolution, or the minutes of any action 
of such corporation or association, providing for concerted action of its members or of a part 
thereof to promote or defeat legislation, federal, state or municipal, or to support or to defeat 
any candidate for political office. 

“Src, 3. It is unlawful for any such corporation or association to send, deliver, mail or 
transmit to any person in this state who is not a member of such corporation or association 
any anonymous letter, document, leaflet or other written or printed matter, and all such 
letters, documents, leaflets or other written or printed matter, intended for a member of such 
corporation or association, shall bear on the same the name of such corporation or association 
and the names of the officers thereof together with the addresses of the latter. | 

“Src. 4. Any corporation or association violating any provision of this Act shall be guilty 
of a misdemeanor punishable by a fine of not less than one thousand dollars nor more than 
ten thousand dollars. Any officer of such corporation or association and every member of | 
the board of directors, trustees or other similar body, who violates any provision of this Act | 
or permits or acquiesces in the violation of any provision of this Act by any such corporation 
shall be fined not more than one thousand dollars or imprisoned in the county jail for not 
more than one year or both so fined or imprisoned. Any person who becomes a member of 
any such corporation or association, or remains a member thereof, or attends a meeting 
thereof, with knowledge that such corporation or association has failed to comply with any 
provisions of this Act, shall be fined not more than one thousand dollars or imprisoned in 
the county jail for not more than one year or both so fined or imprisoned.” 


Illinois Senate Bill 153 says, in part: “Section 1. Sections 6-36, 7-13 and 34-88 of ‘The 
School Code,’ approved May 1, 1945, as amended, are amended to read as follows: 

“Src. 6-36. To dismiss a teacher for incompetency, cruelty, negligence, immorality, 
teaching any doctrine designated to undermine the form of government of this State or of | 
the United States or other sufficient cause. | 

“Src. 7-13. To dismiss and remove any teacher, whenever, in its opinion, he is not t 
qualified to teach, or whenever, in its opinion, the interests of the schools require it, or when- \ 
ever he is teaching any doctrine designed to undermine the form of government of this State : 


or of the United States subject, however, to the provisions of Sections 24-2 to 24-7, , 
inclusive. ...” , 
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Mr. Suarp: Of course, we already have an act like that going much 
arther in Illinois. 


Mr. Naruanson: I think that we ought to remember in this connec- 
ion that the Broyles Bills are really in part repetitious of laws which we 
lready have in Illinois. We should remember that we already have laws 
hich go farther than the Smith Act—laws which cover the whole field 


# Illinois Senate Bill 154 says, in part: “Srcrion 1. No person who is directly or indirectly 
®fhliated with any communist organization or any communist front organization, or any for- 
j)ign political agency, party, organization or government which advocates the overthrow of 
‘onstitutional government by force or other means not permitted under the Constitution of 
‘he United States or the constitution of this State or who directly or indirectly teaches or ad- 
Hocates the overthrow of the government of the United States or of this State or any unlawful 
hange in the form of the government thereof by force or any unlawful means, shall be 
ligible by nomination and election or appointment to hold any State, county, school district, 
vark district, municipal, or other elective or appointive office or by employment to serve as 
teacher, instructor, or professor in any public school, college, or university in this State. 
“Src. 2. Any person who is nominated and elected, or appointed to a State, county, 
@chool district, park district, municipal, or other elective or appointive office, or is employed 
#)\s a teacher, instructor, or professor to teach in any public school, college or university in 
his State, in order to qualify shall file, if he is a State officer, with the Secretary of State, 
nd if he is a county, school district, park district, municipal other elective or appointive 
officer, or a teacher, instructor or professor, with the county clerk of the county in which 
iis office or the school, college or university at which he is employed to teach is located, a 
tatement under oath... 

“Src. 3. Any person now or hereafter holding, by nomination and election or appoint- 

nent, any State, county, school district, park district, municipal, other elective or appointive 
ffice, or now or hereafter teaching as a teacher, instructor or professor in any public school, 
-ollege or university in this State, who is directly or indirectly affiliated with any communist 
organization or communist front organization, or any foreign political agency, party, organi- 
@ation or government which advocates the overthrow of constitutional government by foul 
or other means not permitted by the Constitution of the United States or the constitution of 
his State, or who directly or indirectly teaches or advocates the overthrow of the govern- 
iment of the United States or of this State, or any unlawful change in the form of the govern- 
fiments thereof, by force or any unlawful means, shall be removed (1) from office in a civil 
faction filed in the circuit court of the county in which his official office is located, by the 
tate of Illinois on the relation of the State’s Attorney of said county, or on the relation of 
\che Attorney General of the State of Illinois, or (2) from employment as a teacher, instructor 
lor professor by the person responsible for his employment as such teacher, instructor or 
Yorofessor... .” 
}) Illinois Senate Bill 155 says: “Section 1. The General Assembly hereby finds and de- 
)clares that it is a matter of common knowledge that the subversive forces of communism are 
‘endeavoring to infiltrate into the offices of the government of the United States and of this 
State for subversive purposes and to undermine the democratic system of government. The 
yGeneral Assembly further finds and declares that such activities are contrary to the safety 
‘and best interests of the people of the State of Illinois and it is necessary, in order to protect 
‘the interest and security of the people of the State of Illinois, to combat such activities by the 
“enactment of this act. 


» 
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of teaching the overthrow of the government by force or violence or other 
unlawful means. So if the Broyles Bills are of any significance, it is only 
in so far as they go into this broad, undefined area of ideas for the reform 


of our system. 


Mk. Levi: Well, now, look how far they do go. One of the bills would, 
I think, cause the dismissal of a teacher who just explained such doc- 
trines as communism, anarchism, the theory of the church-controlled 


“Src. 2. As used in this act: (1) The term ‘Communist Organization’ means the politi- 
cal group now commonly known as the Communist Party of the United States of America 
regardless of any change hereafter made in such name; and such term includes, irrespective 
of its name, any organization carrying out the policies of or engaged in the same character of 
activities, as the Communist Party of the United States of America as it now exists and 
operates. (2) The term ‘Communist-front Organization’ means: (a) any organization 
which engages in any activity intended to further the objective of bringing about a replace- 
ment of the existing form of government of the United States with a communistic form of 
government; or of bringing about a replacement of free enterprise in the United States with 
a communistic economic system; or of bringing about acceptance in the State of Illinois of 
communist ideology; or (b) any organization which is under the influence of, or has its 
policies controlled or determined by, the Communist Party of the United States of America. 

_ “Sec. 3. It is unlawful for any individual who is a member of any Communist Organi-- 
zation or who is knowingly a member of any Communist-front Organization to hold any — 
office or employment under the government of the State of Illinois. 

“Sec. 4. Whoever violates this act shall be discharged from his office or employment. 
under the government of the State of Illinois and shall be fined not less than $100 nor more 
than $1,000, or be imprisoned for not more than one year, or be both so fined and im- 
prisoned.” 


Illinois Senate Bill 156 says: “Section 1. Communism is defined to be the doctrine which 
advocates crime, physical violence, destruction of property, corruption of governmental 
agencies, or other acts of force or violence or insidious or treacherous acts as a means of ac- 
complishing the destruction of free systems of representative government, and substituting 
therefor totalitarian states. 

“Src. 2. Communist organization is defined to be any organization, association or group 
of individuals which is pledged to or which fosters communism openly or otherwise. 

“Sec. 3. Communist front organization is defined to be any organization, association, or ' 
group which has been in fact primarily organized to accomplish the purposes of promoting | 
the interests of communism. :, 

“Sec. 4. Communist is any person who espouses, directly or indirectly, or, openly or! 
secretly, furthers the cause of communism. 

“Sec. 5. Any person who is a communist or who by oath subscribes to the aims, prin- - 
ciples, and program of communism; or who attends meetings of communist organizations | 
or communist front organizations to further the cause of communism, or who pays dues to) 
or carries a membership card in any such organization; or who is in any way active in behalf | 
of communism or of any communist organization or communist front organization, is guilty / 


of a felony and upon conviction thereof shall be imprisoned in the penitentiary for not less 
than one nor more than five years.” 
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state, or the supremacy of the natural law. I do not know, under that 


: 
: 


7 


bill, whether you can teach Thomas Aquinas. 

_ Another bill makes it a crime to pay dues to an organization which is 
called “a Communist front organization” in the bill and which is defined 
really as an organization which looks to be quite innocent. The person 
who pays dues does not know that it is a Communist front organization. 


_ It may look to him just like a veterans’ organization. 


Mr. Suarp: The penalties provided there are one to five years in the 
penitentiary. 


Mr. Levi: Yes; it makes it a felony. Is your point, Sharp, that that 
is not enough of a penalty or what? 


Mr. Suarp: That is a very considerable penalty for joining an organi- 
zation of this sort. 

The bill also defines as a communist and subjects to this penalty “any 
person who espouses directly or indirectly or openly or secretly furthers 
the cause of Communism.” I suppose that anyone who even objects to the 
Cold War or who complains about “preventive” attack could be described 
in those terms. 


Mk. Levi: And, then, finally, one of the bills makes it illegal to be a 
member of an organization which is trying to replace the free-enterprise 


_system in the United States with the Communistic economic system and 


is trying to do it legally. Now, I would like to be in favor of that bill 
because I happen to be in favor of the free-enterprise system. I have been 
fighting for it for a long time, and I should think that monopolists, prob- 
ably without knowing it perhaps, are trying to replace it with a Com- 
munistic economic system. But how can you say that that is to be a crime? 


Mr. Suarp: Of course, under that particular bill, it is only a crime if 
you are a member of that kind of organization and at the same time a 
public officer. But it is just as bad. I do not think it makes a great deal of 
difference. 

Mr. Levi: That is right. It is limited to holding office or having em- 
ployment under the government of the state of Illinois—and that, I 
think, includes teachers. 

Mr. Suarp: I think it does, too, as I read the bill. 

There is another one of that batch of the Broyles Bills which requires 
you to take an oath that you are not a member of a Communist or a 
Communist front organization. It does not define Communist front or- 
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ganizations at all. You are subject to perjury proceedings if you guess 


wrong as to whether you belong to a Communist front organization or 
not. . 


Mr. Natuanson: I think that this whole problem of the Communist 
front organizations is one of the most interesting and perhaps dangerous 


ideas which is now current. The Communist front organization is as- | 


sumed to be something bad, because it has some relationship to com- 
munists, even though we are not sure quite what the relation is. So we 


seem to try to discourage people from, in effect, associating with com- _ 
munists in any form of activity, and perhaps thus directly discourage | 


even the exchange of ideas with communists. 


Mr. Suarp: I suppose that President Truman could not hold office in | 
Illinois, under these bills, could he? He has advocated government own- | 
ership of some steel plants, and the press has said that that is Commu- | 


nistic. 


Mr. Levi: Well, I think that that is the really insidious thing about the | 
Broyles Bills. It is so easy to be in favor of some of the things they seem | 
to have in them. They hit at people we do not like. That can be so easily | 
extended, and, then, when it tries to get beyond a narrow definition | 


(which I think it must if it is going to add anything to the present legis- 
lation), it gets unconstitutional. And I think that if we could keep our 
wits about us, we would say it gets a little silly. 


Mg. Suarp: It is such an old story. We had it after World War I. We 


had it in the seventies in the form of the Granger legislation. It keeps _ 


cropping up, and it is just as bad each time—perhaps a little worse this 
time. 


Mk. Levi: Of course, the preoccupation with teachers, I think, is rather 
foolish, because I think that editorial writers and newspapermen are 
more important, and I think that they ought to be restricted. And I 
think, really, that the heads of corporations are more important also. I 
do not know where this kind of thing gets us. We are all going to be 
taking oaths. We are all going to be registered, and we are all going to 
be kept from political activity. I think that the Broyles Bills are against 
political activity. 


Mr. NarHanson: You two make these Broyles Bills soup so bad. that 
I wonder whether we should be concerned about them at all. If they are 
so clearly unconstitutional, might we not just say, “Well, even if they are 
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passed, they obviously cannot be enforced, so there is no reason for citi- 
zens to get excited about what the legislature may do about them?” 


“Mr. Suarp: Of course, I cannot imagine a governor like Governor 
Stevenson signing them. Governor Alfred Smith, immediately when he 
came into office in New York, devoted himself to the repeal of similarly 
vague and sweeping rules about teacher loyalty. He took great pride in 
signing the bill which finally repealed that legislation of the early 
twenties. 


Mr. Levi: These bills will be effective even though they are unconsti- 
tutional until they are actually tried out in the courts. I think that if these 
bills are passed, you will not be able to send in a check or have your wife 
send in a check to any organization which anybody else thinks is liberal. 


Mr. NatHanson: We might say that we all have an obligation to sup- 
port the Constitution even before the courts are called upon to support 
it. We must object, in other words, to the passage of laws which we be- 
lieve will be held unconstitutional, because it is not alone for the courts 
to support the Constitution. 


Mr. Levi: I do not even think that you could send a check in to a so- 
ciety for the establishment of nursery schools in the state, because many 
people at least used to think that was an idea hatched by the commu- 
nists. 


Mr. Suarp: There was a time when public education was considered 
Socialistic and the TVA and income tax. 


Mr. NatHanson: And certainly municipal ownership of public 
utilities. 

Mr. Suarp: See what a pyramiding you have here, too. You start with 
an organization whose leaders and organizers can barely be punished 
for what they do—it is very doubtful whether they can be punished, 
constitutionally, under the “clear and present danger” test—for at most 
advocating the violent overthrow of government (they do not admit 
that they advocate violent overthrow)—there are very grave doubts about 
the leaders. Then you go down to the members of those organizations 
who may have all sorts of ideas about what they are in favor of, just as 
Catholics may have different views about Catholic polity. Then you get 
groups which have the same ideas as other groups. The Communist 
front groups are supposed to have the same ideas as Communist groups. 
And you get members of Communist front groups often with mere 
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opinions at the very worst. Because of vague definitions, everyone is at 
the peril of what the jury or judge may guess he has done and what the | 
jury or judge may think is right and sound. | 


Mr. Levi: No good really comes out of it from the standpoint of those }| 
who are pushing these measures. You do not drive the communists out || 
in the open with such measures. What you may do is to have every | 
liberal organization left by the members who are not communists be- ; 
cause they are worried about being called communists. i 


| 


Mr. Suarr: When, actually, liberals ought to be encouraged to go into ) 
those organizations. ! 


Mr. Natuanson: I know that there are some people who think that | 
if we could only drive the communists out into the open, as you say, Our | 
problem then would be very largely solved. For example, there is per-} 
haps a suggestion of that in one of the Broyles Bills which requires that : 
any organization which takes an oath of office must register and also file, ! 
I think, a list of its members so that we will know who they are. Now,, 
there are some very responsible leaders who have suggested that that kind | 
of registration bill would have a useful effect. ! 


Mr. Suarp: Congress fought that out in the Mundt-Nixon Bill a year: 
ago and discarded it on the advice of very conservative folk from New | 
York, as I understand.® 


Mg. Levi: I thought that Governor Dewey had the better of that argu- 
ment on the political side. But there are also legal objections, as you 
point out. 


Mr. Narnanson: A practical objection was emphasized by J. Edgar; 
Hoover when he said that, assuming a danger from the Communist 
party, the greatest danger was not from members of the party who ad- 
mitted membership but from members who concealed their member- 
ship. This device of registration, perhaps, would succeed in bringing out 
only the most harmless members of the party. 


Mr. Levr: In short, to the extent that there is a Communist menace, I 
do not think that these measures are going to help defeat the menace as 


5 See Charles Kersten and Malcolm Sharp, The Mundt-Nixon Bill, a University of Chi- 
cago Rounp TaBiez, No. 533, broadcast June 6, 1948, for a discussion of the pros and cons: 
of the Mundt-Nixon Bill; the complete text of the Bill; excerpts from the report of the 
Un-American Activities Committee on the Bill; and a series of excerpts from relevant Su- 
preme Court decisions. 
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much as we would like to have them do it. To the extent that the 
| measures do anything else, I think that they are part of a political fight 


to stop measures that people do not like, to brand organizations with 
names because we do not like them. 


Mr. Suarp: There is supposed to be a special problem about teachers, 
and especially about teachers in public institutions—and as we are 
teachers, perhaps we ought to say a word about that. 


Mr. Levi: I do not think there is any difference between teachers and 
_ preachers. I think that ministers fall into the same group. 


Mr. SuHarr: How about a teacher in a state institution? 


Mr. Levi: I hope that a teacher in a state institution will be free to 
teach because I want the state institutions to be strong. That is what has 
made this country great. 


Mr. NatHanson: Sharp, are you thinking of the particular problem 
raised at the University of Washington? 


Mr. Suarp: Yes. If I found a Chaucer specialist changing his notes on 
Chaucer on ‘the morning of June 22, 1941, when Germany invaded 
Russia, I might want to fire him for incompetence and dishonesty. 


Mk. Levi: If he were teaching cooking, you would fire him.... 
Mr. Suarp: Why, certainly. 
Mk. Levi: ... if it is a question of his competence. 


Mr. SHarp: The mere fact that he is a member of the Communist 
party, with its still rather vague aims, does not seem to me to warrant dis- 


charge. 


Mr. Natuanson: But the suggestion is that membership in the party 
at least implies the agreement with its beliefs and that one’s beliefs may 
be a test of one’s professional competence. 


Mr. Levi: Well, if it really is a test, then you ought to be able to talk 
about that man’s professional competence and you ought to be able to 
talk about him. You should not avoid talking about him by talking 
about something else. You ought to be able to say, “This man is not able 
to teach Chaucer.” Maybe he is not competent, but you will not know if 
you do not examine his ability to teach Chaucer. 


Mr. Natuanson: In other words, we get back to the point that associa- 
tion is no substitute for consideration of whether the particular belief 


18 THE UNIVERSITY OF CHICAGO ROUND TABLE 


really is sufficiently bad to warrant either steps for discharge or ne of 
prosecution or whatever may be involved. 


Mr. Suarp: In 1933 the Illinois legislature passed an act designed to | 
punish the “reputed associates” of gunmen like the Capone gang. In hold- 
ing the act unconstitutional, the Illinois Supreme Court said: “No legis- | 
lative body in this country possesses the power to choose associates for | 
citizens. With mere guilty intention, divorced from an overt act or out- || 
ward manifestation thereof, the law does not concern itself.’”® | 

In 1920 an attack upon unpopular groups was opposed by Charles | 
Evans Hughes, later chief justice of the United States Supreme Court. 
He said: “. . . it is of the essence of the institutions of liberty that it be 
recognized that guilt is personal and cannot be attributed to the holding 
of opinion or to mere intent in the absence of overt acts... .” 

In New York at that time laws were passed imposing broad and vague | 
loyalty tests on teachers. Three years later, Governor Alfred Smith took _ 
office and insisted upon the repeal of those laws. In signing the bills re- 
pealing the laws he said: “They are repugnant to the ideals of American 
democracy.” 

In 1943 a judgment cancelling a certificate of citizenship for mem- 
bership in the Communist party was reversed by the Supreme Court of | 
the United States. Speaking for the Court, Mr. Justice Murphy said: 
“...under our traditions, beliefs are personal and not a matter of mere 
association. ...”” 

In 1945, concurring in an opinion that the government had not proved 
its case for the deportation of Harry Bridges, Mr. Justice Murphy of the 
Supreme Court of the United States said: “The doctrine of personal 
guilt is one of the most fundamental principles of our jurisprudence. It 
partakes of the very essence of the concept of freedom and due process 
of law. ...It prevents the persecution of the innocent for the beliefs and 
actions of others.”8 

Last year, John Lord O’Brian, for many years a Republican leader of 
the New York Bar and an eminent public servant, wrote an eloquent 
article in the Harvard Law Review condemning the use of vague guilt 
by association tests for federal employees. 

He said: “The real danger to our nation lies in these measures to 


8 People v. Belcasto, 356 Illinois 144 (1944). 
7 Schneiderman v. U.S., 320 U.S. 118, 136 (1943). 
8 Bridges v. Wixon, 326 US. 135, 163 (1945). 
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hich attention has been drawn, in the mental climate in which they 
originated, and in the apparent indifference to their real significance. 
Surely it cannot be said that the suggested restraints will increase the 
sense of mutual confidence. If there is doubt as to the necessity or efficacy 
of these restraints and investigations, can we not resolve that doubt by 
a greater faith on our part in the common sense and the sound moral 
judgment of the average American? In so doing, we can take for guid- 
ance the words in which Mr. Justice Cardozo summarized the wisdom 
of many generations: ‘Experimentation there may be in many things of 
deep concern, but not in settling boundaries to thought; for thought 
freely communicated is the indispensable condition of intelligent experi- 
‘mentation, the one test of its validity.’ ”® 


9 Harvard Law Review, April, 1948 (see pp. 22-33 of this pamphlet). 


SELECTION FROM REPORT OF ROBERT H. JACKSON 
TO THE PRESIDENT ON THE NUREMBERG TRIALS 
Released June 7, 1945* 

.. THE time, I think, has come when it is appropriate to outline the! 


basic features of the plan of prosecution on which we are tentatively) 
proceeding in preparing the case of the United States. | 


1. The American case is being prepared on the assumption that any 
inescapable responsiblity rests upon this country to conduct an inquiry, 
preferably in association with others, but alone if necessary, into the: 
culpability of those whom there is probable cause to accuse of atrocitiess 
and other crimes. We have many such men in our possession. What shall} 
we do with them? We could, of course, set them at large without a hear- 
ing. But it has cost unmeasured thousands of American lives to beat and] 
bind these men. To free them without a trial would mock the dead and] 
make cynics of the living. On the other hand, we could execute or other-: 
wise punish them without a hearing. But undiscriminating executions§ 
or punishments without definite findings of guilt, fairly arrived at,} 
would violate pledges repeatedly given, and would not set easily on the} 
American conscience or be remembered by our children with pride. The 
only other course is to determine the innocence or guilt of the accused} 
after a hearing as dispassionate as the times and the horrors we deal with 
will permit, and upon a record that will leave our reasons and motives4 
clear. 


2. These hearings, however, must not be regarded in the same light as 
a trial under our system, where defense is a matter of constitutional 
right. Fair hearings for the accused are, of course, required to make sure 
that we punish only the right men and for the right reasons. But the 
procedure of these hearings may properly bar obstructive and dilatory 
tactics resorted to by defendants in our ordinary criminal trials. 

Nor should such a defense be recognized as the obsolete doctrine that! 
a head of state is immune from legal liability. There is more than a 
suspicion that this idea is a relic of the doctrine of the divine right of| 
kings. It is, in any event, inconsistent with the position we take toward 
our own officials, who are frequently brought to court at the suit of citi- 


* The full text of the Report may be found in the Department of State Bulletin, June 10,, 
1945, pp. 1071 ff. 
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zens who allege their rights to have been invaded. We do not accept the 
paradox that legal responsibility should be the least where power is 
the greatest. We stand on the principle of responsible government de- 
clared some three centuries ago to King James by Lord Chief Justice 
Coke, who proclaimed that even a King is still “under God and the law.” 


With the doctrine of immunity of a head of state usually is coupled 
another, that orders from an official superior protect one who obeys 
them. It will be noticed that the combination of these two doctrines 
means that nobody is responsible. Society as modernly organized cannot 
tolerate so broad an area of official irresponsibility. There is doubtless 
a sphere in which the defense of obedience to superior orders should 
prevail. If a conscripted or enlisted soldier is put on a firing squad, he 
should not be held responsible for the validity of the sentence he carries 
out. But the case may be greatly altered where one has discretion be- 
cause of rank or the latitude of his orders. And of course, the defense of 
superior orders cannot apply in the case of voluntary participation in a 
criminal or conspiratorial organization, such as the Gestapo or the S.S. 
An accused should be allowed to show the facts about superior orders. 
The Tribunal can then determine whether they constitute a defense or 
merely extenuating circumstances, or perhaps carry no weight at all. 


3. Whom will we accuse and put to their defense? We will accuse a 
large number of individuals and officials who were in authority in the 
government, in the military establishment, including the General Staff, 
and in the financial, industrial, and economic life of Germany who by 
all civilized standards are provable to be common criminals. We also 
propose to establish the criminal character of several voluntary organi- 
zations which have played a cruel and controlling part in subjugating 
first the German people and then their neighbors. It is not, of course, 
suggested that a person should be judged a criminal merely because he 
voted for certain candidates or maintained political affiliations in the 
sense that we in America support political parties. The organizations 
which we will accuse have no resemblance to our political parties. Or- 
ganizations such as the Gestapo and the S.S. were direct action units, 
and were recruited from volunteers accepted only because of aptitude 
for, and fanatical devotion to, their violent purposes. 

In examining the accused organizations in the trial, it is our proposal 
to demonstrate their declared and covert objectives, methods of recruit- 
ment, structure, lines of responsibility, and methods of effectuating their 
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programs. In this trial, important representative members will be al-) 
lowed to defend their organizations as well as themselves. The best}! 
practicable notice will be given, that named organizations stand accusedt, 
and that any member is privileged to appear and join in their defense. If} 
in the main trial an organization is found to be criminal, the second! 
stage will be to identify and try before regular military tribunals individ- 
ual members not already personally convicted in the principal case. Find- 
ings in the main trial that an organization is criminal in nature will bes 
conclusive in any subsequent proceedings against individual members. 
The individual member will thereafter be allowed to plead only person 
defenses or extenuating circumstances, such as that he joined under! 
duress, and as to those defenses he should have the burden of proof.| 
There is nothing novel in the idea that one may lose a part of or all hiss 
defense if he fails to assert it in an appointed forum at an earlier time. In 
United States war-time legislation, this principle has been utilized and 
sustained as consistent with our concept of due process of law.... 

The persons to be reached by these charges will be determined by the 
rule of liability, common to all legal systems, that all who participate in} 
the formulation or execution of a criminal plan involving multiple: 
crimes are liable for each of the offenses committed and responsible for: 
the acts of each other. All are liable who have incited, ordered, procured, 
or counselled the commission of such acts, or who have taken what the: 
- Moscow Declaration describes as “a consenting part” therein. ... 


LOYALTY TESTS AND GUILT BY ASSOCIATION* 
By JOHN LORD O’BRIAN 


CONFLICT in the policies of men and governments has become one of 

the authentic hallmarks of our time. It seems a commonplace to say that 
_ every day developments are occurring which, for generations to come, 
must inevitably affect the welfare of all mankind. Yet amid these grave 
mutations a few fundamental facts affecting the future of our nation 
stand out with clearness. One is that powerful and evil forces have been 
let loose against this nation and that the Soviet government, our recent 
ally whose friendship we sought, has chosen for the past two years to 
pursue an obstructive and unfriendly course. In the language of former 


* Reprinted by special permission, Harvard Law Review, April, 1948. 
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ecretary Stimson: “their choice has been slavishly followed by Com- 
aunists everywhere. No sensible American can now ignore this fact, and 
adse who now choose to travel in company with American Communists 
re very clearly either knaves or fools.” Another fact that cannot be over- 
doked is that a warfare of ideas, accompanied by every deceitful device, is 
eing waged against this country by propaganda and secret methods with 
vhich we are entirely unfamiliar, and with which, up to now, we have 
een unable to cope. Both of these developments present serious dangers 
‘or our country, not lightly to be dismissed. 

Yet, in seeking protection from these new modes of attack, many of us 
still maintain that our first line of defense lies in our democratic institu- 
‘ions and in the faith that, if unity can be achieved among our people, 
hose institutions will survive. How demonstrate the falsity of foreign 
ropaganda? How make America strong within itself? How increase 
the feeling of mutual confidence among our people? These, we believe, 
are the vital problems on the solution of which our future in great part 
depends. It is with these questions in mind that current state and federal 
legislative policies, designed to meet the admittedly serious dangers with 
which we are confronted, must be tested.... 


II 


Congressional committees are again agitated, and several states have 
recently set up commissions to investigate un-American activities, partic- 
ularly in educational institutions. Bills are now pending before the legis- 
latures of at least New York and Massachusetts providing once more for 
loyalty tests and attempting to eliminate as undesirable those teachers 
whose personal beliefs are not in accord with the vague standards of 
loyalty or disloyalty now attempted to be set up by legislation or by 
executive prescription. Most important of all, the President, by his 
Executive Order of March 21, 1947, has directed that inquiry be made 
into the loyalty of all persons in the federal service and has provided the 
procedures to be followed. 

In fairness it must be admitted that in our present perils we cannot be 
guided wholly by historical precedents. That our country has within its 
borders hostile agents cannot well be doubted. One of the most startling 
and, in a sense, appalling historical documents of our time is the Cana- 
dian White Book, relating the activities of Soviet agents in the Dominion 
of Canada and summarizing the evidence, including the confessions of 
participants. It is difficult to read that revelation without a sense of be- 
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wilderment at the unconscionable lack of ordinary standards of honest 
and morality. Similarly, no one can read it without being convinced th 
there must have been, and may still be, similar hostile activities bein 
carried on in the United States. While it is to be regretted that thy 
officials of our government having cognizance of these actions have n 
disclosed to us more of their nature, it seems nevertheless clear that thq 
activities do, in fact, exist. The dangers from these activities are doubt) 
less more serious and widespread than they were in the years following! 
the first World War. But from what is known of the established Com 
munist techniques of deceit, we can scarcely hope to discover foreigt 
agents or to detect their influence by means of wholesale inquisition o 
all persons in the federal service. Moreover, the present agitation agains 
seditious utterances is also aimed against schools and teachers. | 

One reason for the difficulties suggested is that they are implicit in the 
subject itself. All of us surely sympathize with the purpose of eliminati 
ing from public employment persons whose actions or advocacy consti 
tute a real peril. We should not yield to emotion and too hastily condemr 
the Loyalty Order, and certainly we should give full support to the work 
of the Loyalty Board of Review, composed as it is of a group of un) 
usually high-minded and intelligent citizens. None of us want in posi 
tions of authority persons who are consciously advocating the overthrow 
of our institutions. On the other hand, if history in this field teaches any: 
thing, it is that any attempt to regulate or prescribe standards in the fielc 
of ideas should be taken with the utmost caution and only after pro 
found study. 

The question posed for present consideration is whether the measure: 
which have been adopted, and others which are now being proposed 
prescribing standards of loyalty, are either necessary or proper method: 
with which to carry on what must essentially be a battle of ideas. Are we 
again being stampeded by fright? Is enough study being given to thi: 
problem of the best methods by which to ferret out foreign agents o: 
persons actually disloyal to the American nation? Consideration of thes 
questions need not involve us in profound arguments, or require us t 
retrace that tragic pathway over which, from at least the days of Fox 
Burke and Jefferson, men have been wearily struggling in their desir 
to obtain freedom to think and freedom to speak. We should, however: 
survey carefully the remedies and protective measures which have up t 
now been suggested. 


In determining the wisdom and effectiveness of the propose 
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jeasures, we should consider whether it is really necessary that secret 
vestigations be made by government agents into the private lives of a 
aillion of our fellow citizens who happen to be in the public service. 
hat is the ratio of the good results measured by the number of forei en 
ympathizers or truly disloyal persons thus discovered? In particular, so 
ar as the teachers under attack are concerned, is the price that we pay for 
nvestigations into their behavior worth while in terms of results? Are 
ot the existing ordinances and regulations adequate? There are many 
ho will support these new and proposed measures as desirable; but the 
srice that we pay remains. No one familiar with the administration of a 
Zovernment department, however, can doubt that the mere existence 
of any law or order authorizing secret investigations will encourage sus- 
Picion, distrust, gossip, malevolent tale-bearing, character assassination 
d a general undermining of morale. 
In considering the present agitation, one broad distinction should be 
recognized, based on the character of the dangers threatened. For exam- 
ple, searching examinations should obviously be made to determine not 
only the loyalty but the trustworthiness and even the emotional stability 
of that group of officials who, by reason of the strategic posts which they 
are to occupy, are in a position to betray secret information vital to the 
national security. The best example of this type is found in the personnel 
of the Atomic Energy Commission. The work of protecting secret infor- 
mation in an organization of that character presents problems separate 
and apart from the problem of detecting possible disloyalty in the vast 
number of run-of-the-mine employees and in those concerned with 
teaching. It is not intended to deal primarily with that problem at this 
time. Some of the conflicts evidenced in current discussions of what is 
broadly termed “disloyalty” arise from confusing this security problem 
with the problem of eliminating from the public service persons who 
hold treasonable views. 


Ill 


In most of the cases of alleged disloyalty or seditious conduct reported 
in the press, guilt or innocence has turned upon charges of association 
with other persons or with organizations tainted with suspicion. That is, 
these cases fall within the legal category of conspiracy. For this reason it 
is of first importance that in appraising methods dealing with disloyalty 
special attention should be given to the sinister developments which have 
been taking place in broadening the scope of our criminal conspiracy 
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statutes and in the increasing acceptance of this doctrine of guilt impute i 
by association, so alien to our traditions. 

If the dangers confronting us from the infiltration of foreign agent 
are greater than twenty-five years ago, during that same period of timi 
there have been developments in the field of the law itself which, if nai 
checked, may also more seriously endanger the liberties of the innocent} 
in the attempt to punish the subversive. During that period prosecutor 
have been steadily increasing the use of the drag-net conspiracy praj 
cedure in preference to prosecutions for substantive crimes. There has 
been a slow but steady broadening out of the legalistic theory by whic} 
the effect of the acts of one person is, in an increasing degree, imputec| 
to another. Still greater peril to the innocent results from the degree tej 
which the intentions of one defendant are attributed to another. | 

There is another element of danger in the present procedure. The ini 
creasing scope of these trials, the complexity of facts and motives, have 
increased the responsibility of both prosecutor and judge to a degree 
almost unknown in other branches of the law. To do even-handec 
justice within a group caught in the drag-net requires a degree o} 
caution, of scrupulous impartiality and carefulness frequently quite 
beyond the ordinary capabilities. We have grown so accustomed to this 
expansion of the original law of conspiracy that we seem to take the 
present developments as perfectly logical. It was with suprise that last 
year we listened to Mr. Justice Jackson’s statement that our doctrine ob 
conspiracy was not tolerated in some of the foreign systems of juris: 
prudence. ... 

Yet, it seems undeniable that this seemingly unnoticed course of de: 
velopments in imputing to one man the criminal effect of another’s ac- 
tion has, in itself, had a distinct effect in blunting our perceptions of the 
dangers involved in the present agitations. It may be largely responsible 
for our failure to take notice of the growing recognition in our law of the 
menacing doctrine of guilt by association, for which traditionally we have 
had distrust amounting to abhorrence. 

There was no formal recognition of this doctrine in our law prior te 
1920. In the first World War, Attorney General Gregory and his asso- 
ciates adhered to the view that guilt must be personal and that they 
would not yield to arguments based only upon guilt by association. This 
was the policy followed in interning many thousands of enemy aliens 
These officials consistently refused to proscribe organizations or group: 
as such or to imprison individuals where the sole ground of offense wa: 
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jpnat the accused were or at one time had been members of some sus- 
ected organization. There were many such organizations in existence 
rior to our participation in the first World War, and some of them were 
finown at the time to have been supported by enemy funds. Unfor- 
funately, that policy was not adhered to by Attorney General Mitchell 
2almer in authorizing the “Red Raids.”... 

In 1920 came the first attempt to establish legislative recognition of 
guilt by association. In that year Congress amended the Immigration 
~aw by adding to the previously established grounds for deportation 
membership in or affiliation with any organization that writes or circu- 
ates, or has in its possession for such purpose “any written or printed 
matter advising, advocating or teaching opposition to all organized 
government, or the overthrow by force or violence of the Government of 
e United States or of all forms of law....” This amended statute also 
provided that any alien, found to have been at the time of entry into the 
United States, or to have become thereafter, a member of any of the 
classes proscribed by the Act, should be taken into custody and deported. 
Notwithstanding this explicit language, the Supreme Court, in Kessler v. 
Strecker, declared that Congress could not have intended to make an 
alien subject to deportation on the ground that he had been a member 
of the proscribed organization at some time, regardless of when or under 
what circumstances he became a member or of how long he had re- 
‘mained a member. In short, the Court held the language of the Act to 
require present membership or present affiliation. Despite what had been 
said about our traditional attitude against guilt by association, in the 
following year, 1940, Congress amended the Act to override this decision 
and make possible deportation of any alien who had joined a revolution- 
ary organization after his entry, even if he had ceased to be a member 
prior to the commencement of deportation proceedings. 

In the Bridges case the Court impaired the force of this later statute 
by defining the word “affiliated” as requiring proof or something more 
than co-operation with the lawful activities of such an organization. 
The court ruled that the affiliation must be proven to be of that quality 
which indicated adherence to or furtherance of the unlawful purposes of 
the proscribed organization. That specific proof being lacking, the Court 
set aside the ruling for deportation, without passing upon any further 
legal or constitutional questions. It is noteworthy that in his concurring 
opinion in this case, Mr. Justice Murphy, who had written the opinion 
of the majority in the Schneiderman case, emphasized that this deporta- 


28 THE UNIVERSITY OF CHICAGO ROUND TABLE 


tion statute completely ignored the traditional American doctrine ref 
quiring personal guilt, rather than guilt by association or imputation 
before a penalty or punishment may be inflicted. He repeated that: “Tha 
doctrine of personal guilt is one of the most fundamental principles off 
our jurisprudence. It partakes of the very essence of the concept of frees 
dom and due process of law, and ... prevents the persecution of the innofi 
cent for the beliefs and actions of others.” The deportation statute on iti 
face and in its present application, he said, flatly disregarded this rulings 
and in his opinion this alone was enough to invalidate the statute. Thaj 
amendment to the 1940 Act nevertheless still remains on our statute] 
books unchanged. 

Contemporaneously with the attempt by Congress in its amendment 
of 1940 to override the Supreme Court, there was also enacted the act out 
lawing subversive activities. This act subjects to heavy penalties by fing 
and imprisonment and bars from federal employment for five years an 
person who becomes a member of or affiliated with any organization oI 
the revolutionary type proscribed by the act, knowing the purposes 
thereof. The Circuit Court of Appeals for the Eighth Circuit, construing: 
this act, held that the difficulty of determining a fact was no argument 
against the validity of a statute. It also held that this statute did not 
impose guilt by association because, before a conviction could be had| 
the court and jury would determine whether the purposes of the organi- 
zation fell within the condemnation of the statute and also whether the 
defendants knew its purposes. 

In view of this recital it may fairly be said that Congress for the past 
twenty-five years has been consistently endeavoring to establish in our 
jurisprudence the doctrine of guilt by imputation of belief, or “guilt by 
association.” The press reports of proceedings before certain of the con- 
gressional committees during the last session of Congress corroborate 
this assertion, and it may certainly be argued that the President’s Loyalty 
Order of March 21, 1947 gives it some support. Previously Congress had 
condemned “membership in” or “affiliation with” a subversive group. 
The Executive Order considerably expands this description. In prescrib- 
ing standards it adds the phrase “sympathetic association with.” That is, 
in defining the factors which may properly be considered in determining 
the issue of disloyalty, the Order specifies as one of the grounds: 


f. Membership in, affiliation with or sympathetic association with any 
foreign or domestic organization, association, movement, group or combina 
tion of persons, designated by the Attorney General as totalitarian, fascist. 
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ommunist, or subversive, or as having adopted a policy of advocating or 
proving the commission of acts of force or violence to deny other persons 
Weir rights under the Constitution of the United States, or as seeking to 
Iter the form of government of the United States by unconstitutional means. 
It may be left to others to discuss this Order, including such un- 
recedented features as the power conferred upon the Attorney General 
o designate ex parte organizations as subversive. Only one broad aspect 
eed be considered here—the administration of its provisions by secret 
Nvestigations and secret reports. In fact, its enforcement makes nec- 
essary the use of these devices of secrecy. 


IV 


During the past quarter century Congress has seen fit to authorize the 
stablishment of investigating agencies of considerable size in various 
departments of the Government. In particular it has steadily encouraged 
the expansion of the Federal Bureau of Invéstigation as the chief over- 
all investigating agency of the government. The questions here raised 
do not in any way reflect or imply criticism of the integrity and conscien- 
‘tious conduct of the chief of this agency or of any other investigating 
jagency. These comments are directed solely to the alleged necessity of 
/maintaining these agencies on their present scale and with their present 
characteristics. 

_ Because the reports of these agencies are now to be the basis for 
application of tests of loyalty or disloyalty by congressional committees 
as well as by appointive or other administrative officers, their intrinsic 
character is a matter of first importance. The public, generally speaking, 
has little or no knowledge of the way in which information is gathered 
and the summary reports are compiled. To understand the general char- 
acter of these reports is all the more important because, as we have been 
repeatedly assured by the very efficient head of the Federal Bureau of 

Investigation, that agency simply reports the information without at- 
tempting to make or indicate any determination based upon the contents 
of the file. In other words, the Bureau reports what information it has 
obtained; it is then the function of the appointing officer to evaluate 
this information and form his own judgment as to the qualifications of 
the person investigated. 

It is the function of every investigating agency to record all informa- 
tion, regardless of whether it is unreliable hearsay or authentic, which 
in any way may throw light upon the beliefs and personal character of 
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dossier upon the individual an eRe in addition to the summary o ! 
the facts, usually contains other, miscellaneous information of varying) 
‘degrees of importance. If conscientiously compiled it will contain no 
_only information directly pertinent to the question of loyalty or dis| 
loyalty, but much incidental information as to private habits or lapses} 
of moral conduct of the person investigated, as well as opinions oy 
various anonymous persons on these subjects. In gathering informatior) 
in such a great variety of fields, it is probable that much incidental infor} 
mation of fact and opinion is obtained and recorded regarding the lives) 
of legislative, administrative and executive officials not directly under) 
investigation. It seems reasonable to believe that the fact that assurances} 
of secrecy are given to the persons questioned must sometimes lead te 
exaggeration. In many cases, also, agents in distant places seek answers | 
to specific questions without knowing the purpose of the investigation) 
and there is consequent likelihood of irrelevant and misleading material 
being compiled therefrom. Because of the fact that ordinarily informants | 
are not named, it is, to say the least, difficult for a reviewing officer tat 
determine what weight should be attached to the statements made. 
Because of the great variety of investigations in different fields, there 
exist today vast numbers of governmental secret dossiers filled with in- 
formation as to the private lives and activities of public employees. In thes 
course of its investigations into subversive and Communistic elements,) 
the House Committee on un-American Activities, according to public: 
statements by its members, has listed in its files something between) 
600,000 and 1,000,000 persons and organizations. The Federal Bureau of! 
Investigation must have hundreds of thousands of these individual files. 
What must be the inevitable effect of this kind of institutional prac-: 
tice, with its secret investigations and vast numbers of secret dossiers, 
upon the freedom of the individual? Looking to the future, the Civil 
Service Commission estimates that the Executive Loyalty Order will 
necessitate clearing 1,466,000 cases through the FBI fingerprint and name 
files. The Commission has already flagged the names of 90,000 individ- 
uals after checking names of federal employees against FBI files which 
are supposed to contain some derogatory information. The Chief of the 
Bureau of Investigation estimates that the loyalty program will require 
investigation of charges of alleged disloyalty in 45,000 additional cases 
and also the check of the names and fingerprints in 2,181,108 cases. Thus, 
while the total number of files already in existence relating to private 
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ives is unknown, it must, as above indicated, run into hundreds of 
@housands. To those citizens who maintain a lively and sensitive interest 
| protecting the civil rights of the individual, these astronomical figures, 
ogether with their implications, are, to say the least, disquieting. 
Some may urge that a determination that the accused was in sympa- 
etic association with a group designated by the Attorney General as 
subversive is not a finding of guilt against the accused, and that in any 
vent no one has a vested right to public employment. But in practical 
Seffect the result of a finding of such association is analogous to that of a 
criminal conviction—loss of occupation, lasting disgrace to the indi- 
vidual, and a continued impairment of his ability to earn a livelihood. 
In fact, there is something peculiarly sinister and insidious in even a 
charge of disloyalty. Such a charge all too frequently places a stain upon 
the reputation of an individual which is indelible and lasting, regardless 
of his complete innocence later proved. Instances as far back as the first 
World War are easily recalled in which individuals loosely and falsely 
charged with disloyalty have never fully escaped from the effect of this 
-attack upon their reputations. 

Everyone who has had experience in the American public service 
knows that the overwhelming majority of employees in every branch 
of activity are self-respecting, loyal, patriotic and conscientious. What 
/ anxieties of mind, what prolonged periods of worry, what restraint upon 
their initiative, will result from their knowledge that their private lives 
_are being secretly investigated, no one can say. But neither can anyone 
assert that this shadow upon their activities, however intangible and 
subtle, will not act as a constraint upon their freedom and their sense of 
independence. Apparently we have departed a long way from the ad- 
- monition to beware of treading too closely upon the borders of freedom 

of conscience. 

There are political considerations also which must result from the 
enforcement of these federal and state loyalty programs. Their effect is 
not confined to those in the public service; they will inevitably affect per- 
sons outside the public service. Already, for example, alumni of some 
educational institutions are pressing for the expulsion from their facul- 
ties of professors and teachers solely because at one time or another they 
are alleged to have been members of one of the more innocent-seeming 
organizations recently proscribed by the Attorney General. 

Much of the current discussion of these new conditions in the press 
and in legislative halls is concerned with the questions of how an accused 
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individual can adequately answer charges without knowing who ex 
pressed the opinions or gave the information on which a general charge 
against him has been based. Many of us hold the firm belief that the 
greatest safeguard in our law is the right of cross-examination. But it has| 
long been the policy of the Federal Bureau of Investigation to refuse to 
identify its unnamed informants, and with admirable candor, Mr. Seth} 
Richardson, eminent lawyer and Chairman of the Loyalty Board of 
Review, has stated: “...in the great majority of the cases, we apprehend 
that disclosure of evidential sources to the employee, and the resulting| 
opportunity of cross-examination of such sources by him, will probably 
not be practicable.” But problems like this, obviously of grave impor- 
tance from a constitutional standpoint, do not go to the root of the 
matter. The plain fact is that if we are going to maintain a large-scale 
organization to gather information secretly and make reports of a secret 
character, we must pay the price for it. Are we prepared to do this? And is 
the result worth while? One of the inevitable results is that the accused 
will be denied some of those rights which we had supposed were guar- 
anteed to him by the Constitution. In the past, secrecy in government has 
been generally regarded as inconsistent with the American polity. It is a 
commonplace of experience that secrecy in any aspect cannot promote 
confidence; it kills it. We have, at least up to these later days, agreed with 
Lord Acton that: “Everything secret degenerates, even the administra- 
tion of justice; nothing is safe that does not show how it can bear discus- 
sion and publicity.” 

If this is true, and it is true, as to the operations of government, how. 
much more important it is when the secrecy has a direct effect upon the 
reputation, the life, and the livelihood of the individual. How startling ; 
it is to realize that it will often, if not usually, be the secret undisclosed | 
information which will determine the fate of the individual. What a} 
shock would come to any lawyer if he were to witness a criminal trial | 
and a conviction for crime based upon secret and undisclosed evidence. . 
Yet from a practical standpoint is there any essential difference in terms 
either of the individual right or of the public interest between that situa- ' 
tion and the result under the procedure on charges of disloyalty? 

The practice of secret investigations is an aspect of government in| 
which, up to now, no wide-spread interest has been aroused. How far, , 
if at all, should we tolerate a policy of having our government officials | 
build up, through secret investigations, these enormous numbers of | 
secret dossiers dealing with the private lives of the people? For sound 


